Commanwealth of Massachusetts
GCounty of Middlesex
The Superior Court

CIVIL DOCKETH: MICV2006-04633-F

RE: Dedesusy Chilmark et al

TO:  Rorald H Rappaport, Esquire
Reyanlds Rappaport & Kaplan
106 Cooke Street
PO Box 2040
Edgarown, MA 02530

NOTICE OF DOCKET ENTRY

You are heraby notified that on 1241072008 the following enlry was made on the above
referencad docket:

JUDGMENT: This action came on before the Court, Depnis 4. Curran, Justice,
presiding, on defendants' Tawn of Chilmark and Messrs. Parker and Jason moticn
for summary Judgment and plaindiff, Paul DeJasus' motion for partial surmmary
judgment, and upon consideration therecf, It |s ORDERED and ADJUDGED: Thatthe
defendants’ motioh for summary Judgment is ALLOWED, therahy rendering moot
their motion to strike, and plaintiffs motion Far partial summaryjudgmeantis DENIED.
The complaint be and hereby |s DISMISSELD. Dated at Woburn, Massachusetls this
7th day of December 200% and copies mailed 12-10-09
Dated al VWoburn, Massachusetls Lhis 10th day of December,

2009,

Michael A. Sullihvan,
Clerk of the Counls

B4 Martha Fulham Brennan
Aszistant Clerk

Talcphone: 781-933-2769

Disabled individuals who need bandicap accommad alions shouid contact tho Adminlairative CHtice
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Commenwealth of Massachusetls
County of Middlesex
Tha Supericr Court

CIVIL DOCKETH: MICV2006-04633-F

RE: Delezuzv Chilmark &t a1

T Ronald H Rappaporl, Esquire
Raynolds Rappapor & Kaplan
106 Cooke Slreel
PO Box 2540
Edgantawn, MA, 025235

HOTICE OF DOCKET ENTRY

You are hereby notified that an 1211002009 tha folowing entry was made on the abowve
referenced dacket:

MEMCORANDUM OF DECISION AND ORDER [which see) ORDER: For thase
reasons, it is GRDERED 1hat the Town of Chitmark, J.B. Riggs Parker, and Dennis
Jason's motion for summary judgment Is ALLOWED, their motion to strike is moot,
and Faul DeJdesus' motion for partial summary judgment is DENIED. FGR THE
COURT, {Dennis J. Curran, Associate Justice}, Dated 12-4-08 and Copies mailed
12-10-09
Dratod at Wobum, Massachusetts this 10th day of Decembar,

2009,

Michasl &, Sullvan,
Clerk, of the Cours

BY- Martha Fulham Brennan
Assislant Clerk

Telaphane: 781-538-2784

Disabled individoals who nesd handitap accommodaliens should contact The Administrative Office
of the Superior Court at (617 7E8-8130
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Commonwealth of Massachusetts
County of Middlezex
The Supeariar Court

CIVIL DOCKETw MICV2006-04633

Paul DeJesies

Wi

Town Of Chilmartk,

E. Rigys Parker, Individualiy 3 Selectmen

JUDGMENT

This action came o0 before the Courl, BDennig J. Curran, Juslior, presiding. on
dofondants' Town of Chilmark and Messrs. Parker and Jason moticn [or sumimary
judgrment and plaantiff, Paul Dedesus’ molion or parial summary judginent,
and upnn cansideration thereof,

Il i3 QRDERED and ADJUDGED,
That the defendanls' mation for summary judgment i ALLOWED . thareby

rendering maot their motion 1o strike, and plaintiff's moton for padtial sumrmary judgmant
is DENIED. The complaint be and hereby is DISMISSED.

Dated at Woburn, Massachuselts ihig 77 day of December 2008,

Michael & Sutlivan,
Clerk of the Courts

Approved as o Farm:

Assierant Clerk

Justice of the Suparior Court

Copies mailed



COMMONWEALTE OF MASSACHUSETTS
THE SUPERIOR COURT

MIDDLESEX, ss.
PDOCKET NQ.: 06-CV-4633-F

PALL DEJESUS,
Plaintiff

TOWN OF CHILMARK,

JB. RIGGS PARKER, INDIVIUALLY,

and ACTENG IN HIS OFFICAL CATACITY,
and DENNIS JASON, INDIVIDUALLY,

and ACTING IN HIS OFFICIAL CAPACITY,
Defendants

MEMORANDLM OF DECISION AND OORDER

M Toul Trslesus altepes th kis constitutional and other legal righes were viokaed by
s maba ey o dock Tis Bl -Bee 0335 Joet o of dlactoo™s Yineyand durog paet ol the
appmet @camon. Eie b sued the Uoven of Chilmark, Selectman 13 Riges Packes, fnelividually
anel afticiallv, and Harbommasier Denmis Jason, imdividwasdly and afficially,

Chihmark, el SMessee Parker arl Jasene eonce e summmae, judpneent oo e e lesas”
crarplaimt aed meve wosiike bz alfidavie 3 Dedesos maoses Foe panial sunimay jedatnent on

Count iy his conplaint and s e lsali ey enly oo Coungs Voaral ¥ T the Bllowimy reasons,



the delernbars matan Par surmmans udgment s ALLOAWED, theeehy rendering meot their
reecrtiony btk and WOe Thelesos” partial motion tor sumesary judgment 15 DESTED.

1. BACK{ROUNLD

Thes Cowgt provides the Ballowing eelevam Lucts mothe laht et (Eveceahle oo the
nenmiesing pary dhere, 3Ar Delesush. Soe Foster v ot Meelth, fre 443 Mass, G087
§ 215,

wleneemste Flarksar, lecated i Chibmaek on thy igland of Marha's Vineyvaued,
mdassac uselis. Vs prineipally a commercial Gshing part ard @ Tamily cebentod hachoy wich
bimated Tavilities™ Tor busts helonoies o noneresidents. oo transient baats, 2005 Chilmark
Woterways Ruldes & Rewulations ("2005 Repulations™y § L 1n thy summer ol BRS, M. Delesaes
hegan traseline T Toat to Monemsha Thrbaor, Mr, Dhefesws has owned tour Boans al vanous
timeas between 1S s 2001 2 vaeney-cight-Toot Career called ©dhsesion; g hiry-seven-foot
Eop Harbipr called £ 38scesdere Ny a 0y-Hive-fool sessel galled Perfoor Timdrg: aul g seventy-Lnn
Flatteres oo called Porfecy Finnng, The length of Ae Delesus™ stavs o e Blarkor oras lonpet
awvre the periad of WS throwgh 1996, ranging Tom Burteen ooo-conzecutive davs. o sen
seveatecn conserutive days; Iy 1906, Ml Liedesus bogan slaving mthe Haebor for longer than
Ihres wieks each summer,

Lingid 2000, M. Thelesus tepivalle kep his Dozt on one of e docks mtendesd] solely for
transient boats.! Omee e purchased e sevety-foot Peetecy Divdg i 2001, 3. Theleses bewan

doraking o e Commercial Channed Dock: 8. Defesss was mware thas the Coomerciak

Asvending 1o the 196 and 1999 Regulations, the decks providing deckagye tar fransiem
vats were Doteber Dock and Yachn Dock. g moe 2003 e pulations, the dockes providig
rtnsient boal dockayge weee Durehet Dock and Transient Beat [ock,

1



Chanel Dok was ned o nacsient dock.® During bis stz W Dedesos would bave 1o move his
b Lo e rent Tneations within the Farhor g accommedate olhey hoats, such as commercial
fishing Tseats or larpe wansiend oats,
Sines 1994, Waterways Bepolatins have poverned Mencinsha Flarbor, “The purpose of
these weetlations is o cstablish standaed policies and practices withom Chidmars witers e
orovide Far the safety of moored and berthed vessels, sindedy on all Clalmaerk asaters and w
proserve the historic uses of the potds and Bacbor.” A0 The repubations first enacled in 1995
liamied transicnt boms:
Yoy tedal of 1 days in slips, on the bulkhead, or an maarings from Juky
Ist thruugh Labor Dayv. Fhis facfades off feen facilifies. Aller the 19 day
limil, Boats may remain in the harbor on a space ovaibdde basis; Boats most
|sie| nuove 10 a nevw space after the Girst 1 days and then may stay an
additienal 7 days in thal new space, then (hey can stay at a fown space only
onn & day by day space availahbe Irsis”
L9964 Repulations, § VI remphases added )’
The 1996 Regulations “erandl@thened certain vessels, exemplmg themn from the
Grereen-day lmilation: =As has been mwdivonal oo tcser Dok and e Cacht Theck, five
slips shall be peserved for the season That have spemt the scason chumng at Teast the Tour veurs

pior 1 VS Reboreantbau, who wis moved froem the West Dock, s prardfathered Boz the month
1] i L

ol Auvust as lobg as he actively v |=ic] his Boat. No new Teng-term docxaes shall T lhsael

Mention of this deck 13est appears mothe TP Begulations, 1999 Repulaticns, & Y1041
{desoribimg dock ax accoanmedat[ing] the Tepuiogambsding and raintenance o t
sommercis 1Ehing vessels, temporars e-ups™).

-

The reberence 1o 2 town Tagilitigs” and o space™ appears W b in reeocnition of the
fact thal privale companies oy rend oul mootings and shps. &g, 1996 Regulagons, §
100 fdeiping “Coomneecial Mooting” as “any mooring plaged in Chilmack waters™ by
Chilmurh mamine service basitesses “for which i rentab Tee mey he clarged ™), 1996
Repnlatiens, § N8 (requirisg cormersial mopeing and iraring owers o movide
1Tarnormaster with "alphabctical $151 af gurment renters of mouoocings and s1ips.

-
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in e transicnt berths ™ 1A Rewabions, § VIIT2a) The [angeage in the Brleen-day
linnitation and prandiinthering provisions are idemical to these in the Waterways Begulations

promuluated in 1999, 1999 Repulavivus, $3 V2D, VIEZa),

-~

S Marker was elected o Chilmark™s Wosrd ol Selecomen i 2004 From that poeli untl
appriecimately 2007 e was the Board s Tisdson w Wencmsha Hacber. Sometime in 3005, Mr.
Panker, M. Tazon, and the third member af the doaring Assigoment Commitive” sef abonr
amending the Waterways Heaalations for o tord tme.” Adter pasting the revizions on he
Chilmark wehsiie and Jeldine atelevized publiv meeting during which the Beard of Sclectmen
dhiscussed the revisions and sl chunges, the Boasd of Selectmwen appresved 1he 2005
Hepulatinms.

The 2005 Rewwbations changed the Tourteen-day limie pravision

“Transicnt Boat dockage in the harbor s Vinated i time o promofe tormover
and Tair access Lo lransiend eraising boalz, No one Transient Boat will be
allowcd Lo slay in regular traonsient space for extended periods. Transient
Toats are lmited (oa foal of 14 conlinwies days in slips, on bolkheadd, or on
Slonringy from July 1st throngh Labor Tray, Oree the Tt bas Ereen
reached, Ui T ransicnt Boat must lcave the harbor for ot least one week, The
Harbormaster may miake reasonahle exceplions for ad wealher or
brewkdiwns™

20H Breoubations, § 1008 The 2005 Reoulations afse chanped the gramdEathering prosisson:

v s b heen traslion v Dutcher Dock ool the Tiled Thock, elies shif2 toas be resemvesd B the

The Miaoring Assipnmens Connmttec corsists ™ol the Flarhomuasten, a roembey of the
Board of Selectmen and one athar persen appomitaed by the Teard of selectmen.™ 005
Reculations, § 18R In 2005, Alex Presten was the third nuember of the soammiiee,

At his depesttion, 3r. Parker testified fhat he hal received complaints aloul ransicat
bosters remaining in Menemsha Harbor for longer than Sureen davs, in violation of the
rule et Gerth i be Teoulations anid iocontrast L e Dlacbor™s “master plan™ of himating
e sty of pleasure oats. Packer Deposition. at 75 When he asked Wy Joxon aboul this
practice. i, Jason replisd bt kese alleged abuses “had beon happeming, Bar o boog
time ™
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sezgom For Tong term Transiont Boas: “Phalaope”. "Fest” and "Felemar®. No new lang-lenm
teansient dockayc shall be allowed. Slps must T wsed for some portivn of each veae o retain
the privilege ™ 2003 Repalations, $ VIO, hdaurice Tempalsman owns Befemar. i seventy-
lon Flatteras, which he bt been docking in the Commnercial Chamnel Dok sioce 1983 Jor
Appros ity one month cach SUMHTeT.”

Acdditiomally, while the 2005 Resuliions nave enforcomeant authorioy 1o 1he
larbormastet, assistant harhammisler, ad police otticers, similar 1o the 1996 and 1500
Regalations, it alo provideld at [l Harhomser shall bove tee autlaeriny s icterpect lbese
revulistivns where sncerlanty exisis moorder W cony ol ke pumpose of Ehe regubations L The
Bead of Selectmen will suppirt the Dadormaster in such interprelaiion wnbess the mmespeetation
is oty unressenable” 2005 Reeulations, § Vil

Afer obtainiee a copy of the drafi cegmladons o Full 2008, Me Delesus 1elephoned My
Tason, Do told fedr, Jagon bt soame of Lee tules Yjost didn™ make sense for the sateie of the
Barhar™ and he questioned the prandtatbering of Befemar becmase dr Deless “alwiy s was

under 1he assamplian tut [uke ] could never get prand fathered - but 15 ey are eoing w chenge

frn cn July 20, 2008, ledar o dhe Figeerd Crozedre, Trad Litdeloo seote 1han ha bad Teen

Chilmisek s Hlarboasmaster rom [983 through 14994
“*When [he| was appointed, theree were fowr yachts whose awners had been
sprending the bulk of the summer season in the transient space. They were
not Chilmark residents, but summer visitors, The seleetmen instroeted |
to allow them o stay Tor the sumimer hecanse they haid beea thing thal Toe
severak vears, ot to lomit all elber visiting yachts o 2 weeks _ . I that year
the *Relemar' arrived for he lirst fime, . L [Mr. Littleton] tokl (e owner
thi, heenuse of the size of Dis vessel, [fe] coull nol pot himo aorwhere excepl
on the Niorth end of the drive nn dock, where the Rsbermen “iook out® . .. or
wikkedt on their gear, and thal whenever o commercial Nishing vessel wanted
tor mrake use of dhal spaee Tor its inrended purpose the “Belemac” wouolid have
to Jesve unbl The work swas fintshed, L Lo M. Tealesman Jsic] agreed to thase
condilions. Sipce this was nat part of the transient yacht dock [Wr.
Litdleton] did nol pul any (e Dnit on [Keferre’s] stay, That is how it was
set up Al it worked without any problems.”
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these moles that |%e. Deldrzuz] [could not] cime Tor [his] nuenth, [ke] want|ed] W consider beang
erndfutbered . 1007 [Delosns Dopasiton, at T8 Mr. Jason suopesied that N, Dhelesaz write 4
letep ko 1he Board of Selectneen, whaeh he did, dated Owetoler 23, 20057

Alter the Board of Selecimen approved 1he reguladons. i DeJesus telephoned S
Pasan agaim, asking how the regulations” would ali't"e.:c! hum AL M Jason's suggesiion. wir,
Lrelesus wedephoned Mo Parker. The substance of 1heir comversation iz m dispuge. Firs, M.
Trelesus asked 2Ar Parker why Redemore waas prandBubered. we Dedesos clainms and dlr. Parker
dispanes tkat Mr. Parker told him that 3e Tempelsaman “was an ol man. that he had been
caming 1o the harkuer for & e viome, and he had o special eelattonsiip with a former irst lady of
the Ulnatsl Stoes, Jockie COnassis.™ LDedesus Depesition, al 8L Acvording we Mr. Parker,
hevwerver, an waclior Hachormaater had oblained e approval of the J3eand of Selectmen o alow
Aederrzre 1o dock an e gommercial dock becase D1 was wow Tares to 151 cn the gansient dack;
whenever & commercial fishing vesss] powsled thal spoce, Belemor wooull leanve, Sec yrpine 000,
S| |er ali thase vears. that privikege comipmed. .| T|he [2005] eegalations provided tor mote
Transicad vse of the commerelal dock. And the word - grandbihered” Bad been used 1o describa
transient vessels wha wsed the transizat spaee and could stay bosger than the normal pueriaesl”
Parker Depuesitien, af 830 Parker Depoaition, at [ 540-15107Tn 2003 when the regolations see
arpenidad w include wse of the cemumercial dock mcee by transicnd boats, i was neecssane o
aente Hedesiewe o clse revake his privilese thar he had Tor all these vears, . ILwasa

comfirmation of his privileps. ™.

lenageel wil 2me a baal can sy 1 Ihe Harhor 15 unnecessary rot only Tecase, othen thi
himaselr, onrky four viher boats revularly staved loepar dom one week, but alsn because 1
wotld take revenme ey 1Tom the Hagbors Me. Dedesus also wrote that he wished 1o b
considered G the Tist of wracdfmhered vezsels pointing oot shatl Befemar was aot
proviously grandlathieeed.

&



Lecand, dlr, DdoTesos pashend M. Parker for oo interpretation of the 20005 Repalations”

el

[nmteen-day lirmitation, setliage Doz the fallewing hepothetical . [F]UT edme o Bor 13 duys aod
[ e fion @ nigehe or twea, o ] comne back tor fwo wecks after that? 7 Delowos Deposiion, at
4, In response wr dlr JeJesus” guesioon, S Parker seplicd, = Thase rabes don®™ anply 1 that
st of the hackoc[L 77 e which 3k, Delesus asked. »Well, why ane we having 1his
cotvesdiont™ o Aflcy this conversation. Mr. Lelesis sill did net “know where [he] [stood |7
witl respoct ta the repulations” wfieet an kim. & Accordmp 1o M, Parker, he wold 5, Delesus
that b= plan ™ wyneld oot Be i keepiog with e spicn of the recalaems, [T ™s 0o ahal
e replotioms were imended 100w Farker Deposinon, a1 221, Funher, My, Parker testified
il s deposition that 5 1S teog 1t il e epctment of fhe 24 Begwdations, 1he sepulatiens
dacd e anole 1 ke Comnrercial Chaoael Dock becaose 10 was nod teansient spage, bad e eoald
ook recall 3F hee reade hat statermient b r e 1kslesus.

e Leldesus would usaally began planming ks sumymer weip 2o Chilmark by delephaening
the Harbeomaster o Januare, e understiss] teat the Harbarnnvster couwld not e thae e
wouald he abbe to keep bos besot e the same Tecatien o the Elarbor o the cetiee wne pemesd. r
CaeJesue pestified i b deposition that when he telzphaned Wy Jason m Jonwaey 2006 alwd the
synmitet of 2006, BT Lesen, withou having readl the eegulatons, okl hiam, > Thn't worry.
Pouthiey bers chanped Doall b with yous Yoo may haso o lsave the ke fora dav, © oo
leeve e dock and ake a criise and po ot of the larhor,”™ Delesus Beposition. ai 95,

welr. 1o Jesus restidied 1o e more sulatantve telephang conversations with b Jasomn in
the spramg of SOHA. haring the ferst conver=ativen, iz Tesn iobd Mo Deedesos g nothing bk
ehanged™ bt 1hac e 1l had oo read e cepalations, During the sceond subsianlive

corrersation, e Jesivn wodd e TeTesos that e leimedd Troon the Thoord o Seelectnen 1hat e

-1



rules for ramyient Toats applied *whenever vou are in the baebos o in Chibmae waers. . S0
whistever wransient Twaker rules are, no matter what dock yeu aee tied onte, vou aec ticd 1o
st anles" Lielesns Thepositicn, al %6-97 A that point. & clesws made b
risserwattiom s witl Xr Lason. ™ book[mg | 8 moservaliion Tor the 14 davs, L Jalter wlich he
wanld| leave the harhor for twe [davs), and - .. [then] come back for 147 Delosas Deposition,
al A7, M, Tnson ek Lhe teye veseteationz and. abler speaking with M. Parker, speke apaio with
%I, DacFosus in o acownd May 2000 and mlormed Tim that he gould not wke e e
reservalions becavse, althauph dr Delesus woulil oot et breaking the sules, ... staveng for 14
davs., beaving For twa, arel coming back for 13,0 wasmt e intent of the tule.™ Delesus
Eepastiion, o1 9&; Tason Depositaon, ol 221-2220 see sigara 1.8,

O Iridase, Tuly Ld, 20000, lr. T Jesus docked Perfest Tomngr al the ackor's
Cennmercial Channel [2ock. The lolwwiw day, 1he assistant hatbotmaster peovided M,
Tredesns with a loqe, askeg Jint oo f11 0 ool e he poald eater the mlormation mie the
comupuies. The form was titled, “Application fisr Berth™ anl puieperted e provede anabstract of
e Chilmark W ateraazys Bules and Regnlagons" The Applicalion atao sarncd that " v [alation
ol any town rules or repulaiions, or the Filere to comply wilh the law ol orders of the
Harbor ¥aster will I canse for the removal of the vessel at owner/npersior expense,
¥iolations alvo will e sulrject to fines and or arrexd by the [artore Masier o Police
Drepurtmenl,” (Bold inonpinal}.

A Delesns Blled omt ke requested inforrmation. bk he pemovel the poriion with ki
signaluce, relusang o sign bemese hw elaimed the Application maceurately siated the founsecn
_Il_ |~>1||1¢Im;r_ .[‘h-,:}umm‘ tesrimens thae he made beth rescrvations for Toureen days

wirg o misstaicment given al he bad previeusly made clear his intent 4o dock Toe thirteen

daws, leave o one day, hen doeck for the Wl founeen davs.
5%



day liwitation st forth in the 2003 Regulatons. e, Jason 2ecepted the o, unsigned
Application from fdr. Dedesus, whe told 3Mr. lason thae he kad spoken ta an attorrey ahoul
taking legal action. The phrase on ths Appheaton with eohich 3r. Dedesus took issue sTaled,
1 ounecn davs masimwmmn stav, Juiy ooy Ladsar 1ay[. 7
Cha July 17, 2006, Me. Jason, wearing ful§ dress upaform witk Mr Parker™s sgereeraan,
hund-deliversd the Balloving betier 1o e Thelesus al bis hoas
*Eaery vessel seeking transiend fdockage al the Tovwn of Chilmark Tacilities in
vlenemsha liarhor must sign (he *Application Tee Tramsoent Berth® form
furnished by my office. Upoo veur arrval oncJuly 14, 2006, you submificd
an unxigned and meomplete form for ‘Perfect Timing." Yo arc berely
oredered o sign and submic 2 cemplete form oomy Miee, or remove ™ Perlect
Timing”™ lrom the harbor.
“You have twenly-Toer (24) hoars Treas e receipe of this letler oo comply
wilh my order. Purseant to (he aubtbearbly geanted 1o mie by 401 0 102, §§
21, M, and 25, veor failure (o compply with this order will be cause Tor me to
remiee “Periect Timing?, ar vour expense, (rom the harbor, and may also
subjiet you to fines andior arrest by me ar the Police Department.
“Please do not hesitale @0 contaet me wilh any guestiuvns. The T of
{hilmark hopes that rom will comply with this eeder aod the Chiltoark
Warervavs Rules & WRepulmions™
M. Jason signed the letws dn his eepacily as Elarkormaster. but hue testified ot his deposiinon fha
he did ne saTite ie ARer peeciving this leticr, Mr, Dedesus sipned the Applicatiin and retaroed il
ta &l Jasen,
A Dedespes atended Chilenak's Board of Sclecimen’s mecting oo July TR, Z0EK, 2
which time an attersdes gued S Parket as having stated that Meo Tempelsaman v
grond Girheresl erader the 2002 Repalitoms beeawess of bes relitionsInge wath Jscqueling Kennedy

Omazsis, I respons., S Parker stated, “the reasen [{or prandfahering S Tempelsman] s

he's heen coming here simes Pasically the begimmmg of time, anid then hag Teen honomed"! hy



prandfukering bim in e 2005 Regulations, Franseript of July 2006 Meeinp, af 33, In
respemise 1o anothet allendes wha alse quoted Sy, Parker as baving aliibawed S Tempelsman’™s
prad fatheted status 1o ks relastinshipowith Jacoueline kennedy Chnassis, M. Parker stated,
e Tenepelsmian] wis grated fathered, 1 owas [hy. Markors] onelerstanding, because b Tad
Boen here s the beoimninn™ Tramsesipd of July 2006 Moeting, w1 3

11. PISCLSSION

L he standied o reviess ab agrant of suromscy juedpment s whether, viewinge the
eoichemee i e Tight ooose Govecabile 1o the nenmoving pary. all matcrad B have beery
establizhed and the moveing ety o enditled tooa padgroem s o matige of Lewe™ Munpdeey v
Byron 347 Mass, 322, 125 0308, quating Sncerven St ofevieen v Bostion, 347 Moxs B12, 816
(MR} ree belags B Covl PoA60c, 365 Sass, 824 (M40 The mouoving party bears the bunden of
affimaniy ely demensicating the absense of a treable saoe and that the sammary judgmoent rooord
entitles the moving party W podemoent as g amatter of Law, Pederssa v Time foc, 408 ass, 14,
TR-17 (19890 The inoving parly may satisty s unden it by sulsmifling affermaiive
evidence nepading ab caseptial element of 1he oppoesing pam’s crse or by demanstrating il the
wppesing party has na reascrable cxpectation of proving @0 essentizl clement of Bs casae @ il
flevaer v Technyad Comee o Corre, 00 Belass, 8030 B0 L9 Rarresevon:iliz v Orenerad
Afarory Corp 310 2l WG, FIA (L9100 The vpposing parly ol 1est oo his or lier
pleadings and rere assertions of disputed facts 1o defeat the mation for summaty judemeet.
Lol v, Fiswier WP Wloms, 2070 200 (V8RS ) see Pobersid Cerm v, Bedfiee fooee] Seeey . fne
400 Nass, GRG0 O30 B are assertions sinad conclusioms L jee ol emau@h o withstan:d a

well-pleaded motion for summamy judpment. ™"

B Although the delendants bave meved Log sty judgeent toge e onall of M.
Tredesas” cBaines anaing! them. the summaty judamend recored meakes clear that cettain

[l



1. 2005 Repolatinns

Both 1he 19964 and P9 Rewulations essentsally poronitbed tramsient boats to remsin in the
[Harker indefinitely on aspace-availakle basis, Consestem witks their stded pusse of
cneseaping Transica boal iurnover, the 2003 Repelations chameed poior peactics by imiting
Transicm! biats o aowtal of 14 continuous days moshps, on balkhesd, or on Moommps e July
V53 theonzghs Dol Diay. Cnece 1he limn bas been meacked, the Transienl Boa must [eave the
hacboe for ot Least once week.” The 20K Regulation also changed the pramllidluwomg provision
gel Toweln in the 19806 and 1999 Repulativns. decreazing 1he senaunt of crandibtbeied boars w
thiee, Wihereas the vorlier repulatioes leh the grandfatheted boats mmamed, the 24005
Regnlatiins idemdilic: theim as Mhalarope and Jese, which were areong: the five unnamesl btz
the 1990 and 19949 Regulations, and Relenonr,

Addiiomally, the 2005 Regalalions added a desceaplion foe the Comemercial Channel
Dok, This dock dil ot appear 1 the 199 Begulations, althoagh the summany elpnoem record
inclicistes theae the dock isell exigded as catly as 985, the 1999 Regalations descohe e dock 25
“acenrmklal]ing [ he loadinganlaading amd matenscee ol commercil Tahing vessels,
renporary te-eps,' The 2005 Reanalations describeil the Commercial Channel Deck similarly,
and sular maeve he NHarboesmaster Eseretton 1oouse Caommereial Channel Dock space or
Trangicn Boars up o 757 LOA [lenptk, overall] 1 not needed B Bshermen o fish bavers.™

Ay Dredeaas” srewemoent thal the 2003 Bepulations” faunrtcen-day restraction appiicd enly

1 heats Jocked i reguadar transient space”™  ard thos net the Commercial Channel Dock =15

claims cannot lic against alb deferdans (ege, Xr Jasan was not irolved in the decision
to geanad Buthier Fedemnar, thus the egqual protection clam canma e against kim? Farthe
s ol stmplicksy, lowever. this courl wall assume shat cach clanm peoperly applics 1 all
defendants. boch it their individaal gl official capacities. S see feiie a1

Il



ineoerect. As toted, the 2005 Regalaions peeoited eansient hoats o dock for founieen days,
leaoee Fat onz woeek, then retaen o e EEubar, presumabiy for another fourteen davs, This
limitation applied o “[hansicm |Rloats™ iocated, withewt exception, m =lips, e bulkheal, oo
oL ddaarings L. Added we than restriciion, bseeser, was thee provision that “injo ane

{1 ransizot [T will T allowed o stay de eegafar transions sgsaee for extenead peeiods
(Fmpliasis abded ) FRs provision does nel apavar booapply W the Commergpal Chamne] Thk
whibch sE1ves ag Wangient spaee ok an as-reeded basis, Thus, inamecpoeting e reculilvon i a
wayy that carricd oul their purpose. the Elarbormasier conkl have limited irnsient beats from
dowckizg moregular ransienl space for “extonded peoiods, |7 2 phrese that Bikely seberred o The
period ol tice affer the indtal Tourteen-day stay and one-week absence from the Varlwe,

For frismsient hos decked nonom-regulae tiansenl space such as the Cammercial
Chanagl Dogk, bowascer, 13 does nen appar that e Perbormaster hal the same diseretion,  Thas,
puzsuand e the 2003 Wepulations, and provaded thin spase was svailable, Mro Delesos coulbd
have dacked Iis Boat on the Comrnereial Clamel 1ock. Wil for ote week, ard then retuned o
thy Therbier, repeating the proccss il Labor Day, assuming there was space avidlable.

[I. DueProcess - Coung V1

wlr. Thefusus arpues this the vaguaencss atd arhiteary bwerpreiation ot the 2003

Fegulaiions viclated his due process rights,
wiA w8 void e vagneness if persens ol common intelligence muost
fecesaarily puess al jts meaning amd differ as to ils wpplication.” ... Yugoe
L wiolate due process heeause individaals o not receds e Tie notice of the
conduct proseribed by aostatoie . and Decaise vague lows that do not [imis

the exereise of discretion by ofliciaks enpender the possibility of arkirary
and discriminatory enforcement .. "



Prepeertengzet of Yarrh Serve, voof dreenile, 398 Mass. 306, 522 (T9B6A] (meemal guotaticons
vemittel p, quating Compiomacaith v kattie, 38 Mass 30034 119860 s descnibed abeve, the
proviziens al 2005 Eogaliaon: @ ssue here wamely the Bnnteen-day liraitativn and
prandbubering pronasions - ane clear.

First. the regdamons himatgzd immesient boeds, such as Mo Deedesos boal, i fourteen
contimes Jass e slips, on hulkhead, or o Meoriggs trom July Bsf theouoh Labar Baxy™ Onee
the transeeni boat reached the founeen-day limit, the regokations nemained the Boat s “leme the
harhor [or al beast one week” See The Amerivan Hertagy Thelongme, 317 73 od. EPRREG
fdefining “continueus™ as “Te]stencding or prolénped witbuout mermupioe or cessatoon:
unceasing’ . While the 20005 Rreaalations, ax wrilten, appear 1o peremit Me. Delesus” plan o stay
al the Elarker foor thirteen days, leave bor one day. hao eeturn tor the fwed tourteen days, Mr
Mrefesus Jearned at least two ot he prior o Juky 2006 tha b plon was impermizsible as
zontrary 1o the intenl of the regalations Theretore, he did not have 10 guess ol the meating of
the Baurteen-day limizacion acl had Tair notees of the condust 1he regutalion proseribed,
Fhgpnertmait aof Youth Sero., 398 Mask. at 532

Furlber, thaz interprctation of ke foumtecn-thay Dinsitaiinn is nal armirary beesase,
enlrtw e e linwiation wonhl hvve noomeaning. Sea: d To Tacl, wnder the T80 gond. By
Repulations, ransizor Toals could st ina slip for Fourteen days, 1het mave b new spae for
an addieemal seven davs, and remwam in the Harhor om abve-by-day basis therealec, 1 e 2005
Rauubations, which revised 1the time-Timnm provision, expressly soachl o it the ime ansent
Poats stayed inEhe Harkaor noorder L pronoote tozooses and £ir acecss 1o transicnt cossing

boats.™ Redusing Mr. Delesus” atlenypl fo circumvent the 2003 Repulatons by slavime ot least



tweniv-seven ays with oely a onc-day intermipiioen wiss based an o ressonable interpretation ol
the: 2003 Regulations and did pot viokate M. Dedesus® doe process cighss.

Legond, the grandfmhering provisien, naroing fhees beats deerving of grandfathered
suilus, 15 alse clear and did not depeive Mr, Delesus of hes doe provess ights. Phe count

dizeussrs g provisien meore lalle, Belo, o Ahe comtext al 31 Delesus” equal pooteciion clam.

The letendants” motien foe sumimaey 1udeneant on Cousg VIS consoguent]y

ALLOWED.

1M1. Eguzl Protection — Coonl ¥

My, LeJosus alleges that he 350 “class of one™ whom the delfendants, e e 240005
Regulations. imtentiooad ]y ireated diMerenddy 1rom clhess similaely sicoated therelsy vielating his
equal pratection tivhes, “The sywal prodectivon elause ob the Fougecenth Araendement mandates
that “all persons similarlys situated showld be lreated alike™ Morenseo v Aassocnsets
freterveidlera i Aeieric A 53 Mags, 1160 128 (20059, queding ¢ Tebrrng v lebueee Locing
Core, e BTR DR 33T 430 1085y yee Thekeryon v, Arorney Cueneren, 3960 Sl 740 743
(19867 (] The] starlaed ol ceviess under the copnate pravigions of the Massachuseits Leclaration
ol Rights is the sare as under the Fourteonth Amendment 20 the Fadeeal Cotstiation. ™). Class
al"eme siual protection allegations “may seeve as The ksl o valid egual protestion cam,
Pereauze “the purpose ol the equal proteclion clause of 1he Founseah Amendnent is o secure
e by person within the Ste's Jorisdiction against imentional and arlitrary diserimination.
whelher oecnxioned be sxpress fenms of a statate or by i improper exeoution 1hrowegh duly
conEiteted agents.™ Menesnen, 433 Russ o 124 00 1 quetio, TFferefimnok v @ ool 328 1005,

362, 26d (20000,



W bere applicable sione 1aw vedtys the decisionmaker with disesetioaary antbogily o
award or wilhbold a4 state benefit, a plaintidl who grounds an cquak protection claim or the denéal
al tha benelit faces o steep uphill ol ™ Kedoat 320 aleration ecmattedt, quotine Paman v
Celederen, 448 TP 500 16, 53 (1a0 Cir, 2004). The Boord o Setectmen hod the sy g anoemed
the regulaticns. and, within that authority, had 1he discrction o wran Bedveee the enedit of
arand fathered stas. To esizebbish a violuion ol by coual prostectaon righes, 3 Daelesos 2 mest
sluves That “§ip e waes oreated diffecem by 1ban ofher simalacky situaied supplicans amd (o} the
ditterential treatmen cesulied frem a gross sbuez of power, invidions dizciitminaticn, or some
eehier Tunsdwmental procedurad anfairness. ™ Gl b Phedesng Tas not demonsirated that he will
o ithle T prisve these elements af rial.

Tarst, there s v dispute That ATe. Thedesus 15 o trangient Toater, andd Jrom bz Thelesies”
ervere aceritn, The detemdans applied the 2003 Repalabons o hine as worded, limiting his s1as 1o
touneen daxva He points anly to Mr Tempelsman as the tramsiem boater toowlwom b 1s stmilarly
siteatel aand argoes eal, By grandtatbesing M. Tenpelaman dod oo ke Daelesus, e
defemdants have vieloted 3 Dedesus” cqual protecton tights. & Temne s and M.
eteena, hoveever, are nog sinalaely sioaded. The size aof Mr. Tempelsman’s bear, deiemar.
requircd that he dock it oa the Cornmoerciz] Chanmel Dk sinee 1985 the size of M1 Dedesas”
B neressitated i hedock i om the Coromercial Channel Dock anly sinee 214000, The 2005
Reulalioon s Jo not comaks a provision shilar 1o that in the (996 and BAY Rewulations
describving grandrathered bosts as havimg spent the scason |dockesd inihe Haehor] dunine ar Jewst
§hies Joer weracse pruos o LR the notion et s wrsodlathered boat o oo beee been present in i
particular spat o several yeas, however, was cleatly hahind 1he decision e pranlizher M.

Temnelsman’ s boat, and aet Mr. Delesos”,

',



Recond, even i Mreo Dedesus Uprescmedl ovidense sufficient w prove that other stmilarly
situated persons were [grandbathered]. [he has| introdace:d no evidence terding 1o show that this
wElegasil aliTlererriiad tremment rescasd frem oo discrimination.” - fendamental peocaedral
tnfatrness,” o o Czross b’ of (e defemlane” | poswer” Weecewso, 433 Mass g b2 50,
quarang Papgerer, -HE F 30wt 340 B Dedesus’ complaims about the reazoning he alleges M
Varker pave for granddmhering Mro Teanpelsian Yare ot indicgimve o the kind of “cgregiouns
pracedural ieregularizes ar abuse of power L coneeivably rising o the el aof a foderl equal
prodection vielation. ™ & al 300 quotizg PFE Props, fee v Bodriprez, 28 F 2 28 3200
Cir. 1991 Chilmark™s Board of Scelectrmen posted prapased revisions o the eegulatians an ihe
Chelmack website, discussed 1he covisions of a televised puhlic mecting, and, finally, apprescd
these Wepulations in 2005,

wlr. Defesus “has ned alleped that [he] was subjocted 1o invidiows discoimenation, 1, thal
the [obederaants] denied [ previde bim with grsndfagherad status] . oo the Tasis af zome
sUSPE ] or ipdsl-suspect olass Deation.™ feloal D As notedd ghove, Sedemar s presence oa Dhe
Coromercial Cloonne] Dok siwce 1983 suppairted she tecisimn we affond it grandinhened status.
Thiz decision appems e be simiba to the grandiatheriogs of Muereantha in the 1906 and 1999
Fegalaons: those repulations nodg that Mormanthaw, ~who wias moved Sran e West Dock.
[wwans | cruwlfathered Lo the swenlb of Aot |7 sirmalarly, Belesaer bad heen ek inge on 2 aon-

transisnt hoat dock far the month of Augus: sines 1933,

Firally. cven ™ an arbiran deniad ola |diseretionaey Bonectit] snovislalion ol st L -
even i bad Faith - Jdesss mel rise abeve the constitutional threskedd B equal pootectioag - .
clatms.”™ Afewsense, 435 Mg, al 129 ralleraion and cllipses moatigmal bogueoting feker w0 e,

AT A AT A7 (e 2000 Therelore, faking s oue RO Delesue” asdertion tha 2.
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Packer attributed Mr, Tempelsman's grand famersd slates 0 his rebadionship wiil Taequedine
Kenmedy Ohmassis, Mro Moedesas Toe nat sl Todh ar coeal protectio: clamn.

Acovding iy, the dedvemdants Dave demonstrated that by Thelasys Bas 1o reasooablae
cxpe kuaom of praving the slements ot ihis chaim ot triak, s ieir motion o7 sommany

dgment on Count W1 is ALLCAYED.

1V,  Apreement — Connts [1, T, and TV

Cloensts [N and By ul M. Delesas" complamt sre hased on Ing allepation that the
dufendivnts agreed o permit hin 10 eeisaio n e Hacbor Jor loager than tke founeen-da period
Alboeved Tor an the 2005 Begulations withoet having to leave for ooe week, As disessed abose
m the context of %I Elelosus” e process claim, Ar Trelesies knew manthe praor Wy hax July
2006 arsis 2l thar he weoald nor be perioited o disck i ohe Hashor for longer thao loumeen davs
without leaving for the one-week period specified mohe 2005 Bepalanons. There was no
agreenren] vtoerwise ot which Ar. Delesas could rely, See, e oo, Rfefe Sodoned Hosp Trns Nar |
fondk o, Forraelvena, 4P R, 841 AR {LHE A cssential element under proenssory estoppel
theory 15 1hat there be an unambiguous promise .07k edoan B30T A R setion hased oh
redinnce b cgaivalent To g contract delicn. and tiwe 2y bricging such an acion must prave all
Uy pesesssry clements o iy comdract other than eorsidesateon.™ ).

U ecause the evilencye o, [does| net woareant a Soading that o proneisc® in the
comtraciual seese had been made, sy celianes by [, [eleses] . owonld e acevasonable s a
madler ab las” Mhale Teleonted Flespr Teroer Noe T Henit, 119 Mass. o0 B0 vee, e, Sedlives v
CRecCastice for Addmin & Mgme o Tril Ceoveet 0 Mags, 150 2728 (200070 sreuiring tha
phaititl assertange promissony esappel demonstrate that plaimill acied or chase net 1o 201~ in

ressomahle reliance on he represeriation™ atd that plaietidd solTored “detrinent as a

-
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cnseyguance 4 e act or omissin ™ L Inoall bul Ias fmal conversation with bl JTazon, M.
Dredesns woas awearc 1hat Mr, Jason had et vel read the 2005 Bepalations. Additionally, even if
s version ol bis post-Movember 203 copversation with M. Packer is accirte, by M
Lyefesus” corn deposiion testirony, 01 1e11 hio unclear om the meaning of the 2003 Repulativoes
and where ne s1ood with respect to the dength of tine Be could sty in the Hoarber i Sunimer
2006,

Accordmply. the detendants” rwtion: foc summany udyenent on Cownts O, 5L and 1Y i

ALLOAYED

Y.  Massachusetes Civil Rirhis Act - Count 'V

Ay Dedesues ool fontends That the circaenstances relating o the lethet be aeevived un
Taly 17, 2000, violated his oivEl rights aader €210 0 12, $ 11077 Gensral Bawes ¢ 12,5 L1,
“ereales remedies B t|a]ny persom whose exercise or enjevinent of telng seested by the
constilaon e s o e Liited Sttes, ar of righis seeweed by 1lue comstitetion or Laws of the
cemmanwealh. has boen interfered with, o7 atbempred e ke terfered with [by any porson,
whether or pat acting urdct color of law, by thoeals, inmmidation or coergion]”™ Monense, 4353
plass, al 13131 (allerations in oreinal ), guoting €30 ¢ 12, & LI = Tes estabbish o elaim under
[TeToocn 100 & T tie mhammit s “ronst prosee taat (15 [their] exsercise of enjoyment at vights
seattred dy the Constitatiog ar laws of the United Sates or e Commonaezalth, 27 hase been
ineerEermd with, e attempled to he inbertered with, and (3% that the beerfercnee or avemmed

irterberence wis by tThreat=, mlimidation o goergion " Keyade v, MNatared Besowece Dot off

ely. Dedezus does not appeat o asser! s clieim apaiast Chilmark, B 1 the extent that
he does, the defendants are correet in that e claim can oy Ne apainst Mr Marker and
hr Tasonandivedually, Eg, Mleweradt v Peobodhe, 51 Mass, App O 573, 89560
{2HH ) {EA] mraeagipality 35 et o " perseit covered Ty e Massachosetes Cal Hights Act
R §

1%



Opeeiv, 431 Mass, 7500 TH9 (2008, quoting Mesee v, Ooewree D Uoore, foe 38 3 ass. 635,
G (200003,

Farat, in his vorn modicn for summarey judgenent and opposition s be defendants” mocien
For ey jadgment, M. Delesos enumerates the ighits he alleges the defendants imerfered
weithe 017 bas maphl b reTann counse] and conesides Titgatgon; 123 his right 1o wse and enjuy his
propetiy: and {37 his right 1o follaw the 2B Beoplations @ wriiten, f ¢, docking in the Flabor
loor Tomreen days, lepving tor one week and then retanming o e TTathor, Assuming M
TheTess adod possess Thusse s, The defendams did net interfere ar akemypl o interfere wigh
1heon.

A parlicular phrase on the Application cavsed 3o Dedesus not o sien, which, in o, led
o Mr Toson's preseniing Mr. Dedesus with the letter several days Bater. As an dniciad masiee, wmd
conlpary o A Pheleses” asseriion, the phrase U [Flourcen days maxinmm stay, July through
Ll Dav |, ]7 e mut an g carad e sttement of the 2005 Regulakions. ransient Toals coald
dowk tor a nmeienume of foareen days Between Taly and Labar Day; atthe end at that foorleen-
day peried. the regedaoms required the transicnt Boars o = Lleave the harboer Tor o logst one
week| ] upm neturaning Lo the Elarkor adier that one-week perbsd, the transicesr Toats would
likely receive anather Application and could len dock apain Toe a masinwm of feurceen dayvs.

Ls i undispubed that My, Delesws declined w0 s3gn the Applicatian and that Tie had
ihreatened the defendantz wich [ipation. 3t i alao gedismaned e, with the Teer, 1he
defendinss sought 1o dircat Me. Delesus ta sipn the Applicaton. The Appiicaton iiselF
comlametl the waming B Boal ownees, o bold-Bge tepe, that = v iolation of any town rules or

regnbations, or the failuee to comply wilh the lowful aeders ol the Harbor Master will be



cause for the removal of the vessel ar owner/operator cxpense. ... foad subjoect
ownerfaperabor] te fines and or arrest by the Barbar Masio- or Police epatment.™

Ictuzal toosign the Application comnsttuted a *faluee g comply seieh e 1aws ol oeders of
e Harkor ibaster . .7 (Nold omigedy. fle, Thedesos was therefors on noticoe of the possihle
raiifecatiting aof his nun-comphianee. The letter seiterated these mmitiealions, mtarming Mt
Lredesis teat he Bad eente-tour Bowes 1o comply seidh the [larbormasier s ooder e B e the
Appligation complete iy, athenwae s Taitune e gompzly with this ander [waulil] be catse o
| WTr. Jassn | Lo remove “Porpeed Tinuny', ol [N Dedosas’ | expense, from the hisebor, and may
algee sulyect [Mro Relesws] to Tmes andfor arresl by | M Jason] or the Police Theparinment.”

Me. Jason praperly issued an order, Lo the Applicatiog M Delesus refused 1o comply
witl that euder: and Mr, Jasen propeny issucd an additional oeder, Ze . e leter, rencndie Ay,
Dredosas of the consegquences of Tl to comply, Olwviows]y, nedther the Application o the
lzeter prischaded AMr. Defesux oom retaining cinnsel or consadering Hizeation, Additionaliv, az
[cne as wEr. Defeius comalicd with e Jagan™s ooder, the Application aed the lemer did o
interfere weith Mr. Delusus’ wsrng and enpeing his property, e his Boat, on iz followiang she
tamé-Lnuatatien proacigien of the 20005 Regnlatumg, Me Predesos thes has ne ressonable
expectmtione ol proving the seconl slement of his glaim.

wecbnd, evern 1F the detendones dad miwes fere warth Mr. DeJesus' ripbts, they did oot do sa
tarowgh etz ntamidation, ar eeercean, A CThiear s tlhe Inlennional exeszive o pressure o
rake another fearful weoapprehersive ol imjury o bam [, T Rbimdation” imvodves putting
e tin fear for the purpose of compelling or detening evendizes.” o [aml] {e]oercion” is by
appdication toanother of foree "1 constrain i o do against his wall sometbing e woulil ot
ctherwase havee doawe,™™ Kerrife, 451 Sass a1 763 (iaternal citamns omivted), queting oS

20



Furerthoged Loape of Vase, ne vl Bloke, AT Mass, a67, 473 (199 ~Boh thaeats and
imtintedation afics rely on an clemem of actual o shreatencd pleesical boree. __ an elerent that
15 magsing i this case” AL C[T]he siatoie's covrcion recuargnsen s sotisfiod “alere 1he porrod
wifect of the defeodant™s actiens [i5] o cocace [the plaintitfs] o e ewergise of [ihear] riehis]. ™
Brroeel! v Lyt Pebe Sef, 433 Mass. 179, 183 (20010 (st and lasl alleralions adklad, gquoting
Redgrave v, Bovion Symphame (eeln, foc, 3899 Mass, Y3 TORYET

Flere, Mr. Thelesus remainetd 3 the Harber Ser b ertire founecn-day poriod thar the
200 Regulatons penoilted withour e delendants” interterence, thus the Tetter did not bave an
bmprct on the pights with whbieh hOo Ddelesug allepes e defendants interfored, Sev iif,
Additionadly. 1he defendants did not cenplewy “an uewaetanted theavy-hacded wse of police
preer” e ensure complionee with the Warboemaster’s arbor' ' L5 at L84, quotine Reeroductive
Riphers Netwenk o Prosiclont of the Lanvs of Mavs . A5 Mass, App. CL %5 308 0 |998), .
Prelesus weas awvare thal met-vooplianes could resolt in aceesd, as thal inlommagieon anpeercd on
the Applivaban itzelf. Margoyer, Mr. Tazon's wearing his diess unitorm served ondy 1w

cmphasize b, fosan™s authority as Harboeomaster.

RIr Ddedemeas erunes bt thae Mmesat ol wrest, wlme, sald=es the statute s ~Lhreats.
ilanidutiom, and coercien” cogaunerecnt. Fhe e cases an which he nelaes, howewer,
mrvalve o private pooty rathey anoa stale actor whis possessed the antborite woocompe|
compaignce with his order, by Sodehedoder v Ao Sporos Corpn 305 Mos, R10 (1085,
the court fourd "aedficicnn intimidation or coerciom to salisly the statete™ where “[a]
aanitermed |malk) sccurily efficer ordered | the plaincitl 1o stop soliciung ared Fsribeiing
hiz palitical handlxll:s™ fd ot 323, In Servic v, Boveen Safe Depasin & Trwe Ce 47
ass, App OO0 BO 01999, the Bank official and real estare apeno threatened accest if e
plaanti s relosed 3 leave the propenty, therchy amerferng with the plainli s cighl w
suianiary provess, el al 925 and they brought abonnt that armest, "enlisted e unsilsing a3d
ol the pelice [y aiving e falge mtormation Lo remae e plantifls expeduentle” fd
al 1 Thase enses are distinguishable From this case @ here the actar was o town pificial

with axuthority tooenforce the regolations ol hes oon arders.
21



The Jefeadants have aceerdipgly demuonsteated then M. Dedesus does ot have o
reastralle eapetzion of proving the essemial elements of this clamm ar inal, thes their motion
Er sy Judpnent on Count Vs ALLOAWED.

Vi Declaratory Judgments — Count 1

Finallv. M. DeJeses seeks asleclwwion dhat e had grad tihesed Tights 10 ook fis Tt
i the Elarkar in the same manner ag Relenmor, o, allecnmtively, that the 20403 Repulations can be
interpreted insuehs o way w permit himoag dock big boat in doe Tlashor Tor longsr tat fotrmeers
ddavs withaul faving o Jeane the Harkaor fier one week As the abonve discussion indicates, br.
Thelesos s not eatitled (o either declaration. The defundants” metion e samnaury julgment on
Count 1 s, aveanliogly, ALTOWED as well.

VIl Defendants™ Mation to Strike Mr. Dedesus’ Affdavi

The delemdlants hinve alse moved 1o sleike Mr Dhelesus” atfidaval, comending th i
coktab hoval concluswons, mierpreiation of regaladions, lwarsiy, mistepreseniabion of depuositiin
testicpomy . and selF-serving assections. This coust i net rely oo M. Belesus” affdasit m
retdering (s decaaom om The gross-mellons far sunmacy judymens, iven this eoare s

conclusions. the defendants™ menGon ue strike is nroot angd 1hiz ol takes me golian on il

L.
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ORDER

For these reasons, it DRIVERED At 1he Fovon of Chilmack, T Rippes Parker, and
Irettns Jason’s smoticn for sumoarey judpment is ALLOWEL, thieir motion 1o strike is nut,

and Paul Dedesuz” motion for pavtal siumemar judpment s REN{ED.

DENNIS J. {';(1)115;
Assvciate Juxfice
Theyember 4, 20009 Z
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