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Be:  Xartha™s Vinevaod Commission Jursdiction over Land and Waters
Seaward of the Low Waier Mark

[rear Commissionoers:

You asked for cur opimon oncwhetber e Marba's Vineyand Commisaon (the
“Cornnigsion ] has junsdiction over the ocgan waters, includiog these surmaondiog e Eluraleth
Islands, and 1hae band scawardl o the fow water mark wnder te Comnmssian’s enabling statuabe, St
1977, . 831, as amended {the “Vineyard Acl”™ oe ™Ao™} Spocilically, you asked wheiher the
Cobnmussion can desippate a District of Critical Plasomg Coneern (THCTC ) (ht encompasses
these waters snd lands.

For the reasons sel forth below, our opimioen is thit 1he Commussion s jurisdistion exlenls
evvier all of the ogesn waters within Tkes Counmly, which inchugdes 1he ogean witers withim the
theee-rrule bt of the Commmomsccalth’s manne jonsdiction; therefore, if the stalatary crilena for
designation of a DUPC are ooel, then the Comunission can cocale a DCPC than inclodes 1the ooean
veators and Iand seaward of e low water mark inthe vicinity of the Blizabeth [slands.

Analysls

L. The Legislative History and Purpose of the Vineyvard Act

The purpose of the Vineward Act 1s "o import repionsl—island-wide and Staeewpde—-
congilocativng o the protection of The Tmd and waler of Maha's Vineyard, considerilions
which, the Legislature could helieve, the wowns themselves had not and would not severally hring
to henr™ fsdaend Proportios. fec v Miertio s Firepare? Commdr, 372 Mass, 216, 229 (1977).
Enaeted] omginally as St 1974, ¢, 637, the Vinewvard Act was "intended o respond (a5 the
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aencral Court cowld belicve) 1o the threat of destruction af the ceological and other spocial
walues af the sland through steeply incroasing commereial developments af 115 [and and water
resernees which wauld nol be adeguaiely contamed or repnlaled merely by agiiom that could or
wonhd e matiated by the individoal toevns.” Irland Propeetios, 372 Mass, o 2890 The ¥ineyaod
At crealed ahe Corocanssoon i "preserc[e] and consery|e] . the unigue ratdral, hisoorcal,
eeological, scientific, and culiural values of Martha's Vineyaed . Jroor developrct and uscs
which would impair them, and by promoding the enhancement of sound bocal economies. ™
Wonids {fnle. Martha's Fineveed & Noowcker 5.5 Auth, v Moethue's Figeyard Comoy 'z, 380
Mlass, TR, RBO2 {1980Y; Crocker v Maetfho's Fiwevard Conem i, 407 Mass, 77, T9 [19H};
Yiavvard Acl. & 1.

The legialaleyve Tistery and purpose ol e Acl Bear upoo ssoes of s@tufory merpretaticn.
“[A] statute wust be e rproted aecording o e intent of the Legislatuee ascermained frem all iz
words construed by the orduary and approved usage of the Janguage, censidersd in conncelion
with the canse of s enactment. the nuschict or imperfection 10 e remedicd and 1he main ohject
W b awceomplished, o the end Thn the purpose of 15 Tramers may be effeconted.”™ fd of Pufuge.
v Assesear of IFareester, 208 Yasa 911, 513 [(1975), yuating fuadussened Fon Corp. v Stete T
Conae ', 307 Mass, 3000 3 (1973) The Vineyaod Acl s a ceanehial staae. Remedial statubes
must be interpreted liverally Lo accomplish thoir putpeses. O Caeeefl v Closdt, 400 Mass. G846
G (T, Seo el Filten v dfaverfdf, 311 Mass, 572, 577 (123 (" The abuses which the
sbiLlute amis 1o correct .. atd the putposc seught to be aecomplished are to be considered™x
frvevstate Fng'e Corp, v Fitchburg, 307 Mass, TS 737 (1975 ("We consinue .., [a statule], a5
w tnusd, io the lighe of the Jeuisladive objectives which were sorced by s ensciment o us 1o
cltecivate 1he puarpuse of the fremers™.

2. IMrovigsioms o] e Vinevard Aol Saddnessine THEPCs @l Jucisulicien.

Scotion ol the Vinayvard Act describes the extent of e Commission’s peopraphical
pnschetion as follows;

There is herehy ercated the dManha’s Vinevard Commission,
horeinafter reformel (o as the compaission, which shall be o public
buly corporaiy and which shall bave 1he cesponsibulities, detivs,
and powers eslablizbed herein over e land sod watees o1he
coutry of Dukes Caonly with e crcepron of the Flitabeth
Islunds and the Indmn Comimon Lands knoavs generally as the
Cranbemy Bops, the Clay Cliffs, and Hermnge Creck, all sitwated mn
(b wrvwnn af Craw Head, amb o the exeent they are exchaded from the
respongibilities, doties wad poowers al the towns, all lands owned by
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the comumansealth or any of s constiucnt apeneics, boards,
deparimerils, commissions or offices,

Scelion 3 of the Vincyard Act authonses the Commission 10 adopt resubations for the
contral af DCTCs pursuant to §§ 8- 1L of the Act. These repolations “muy inclwle sy ype of
repulation which meay be lopted hy any cily or town under the fidlewing General Laws: section
eiuht O al chapler loery; chapter 4004 .. [ond) sectioes Borly and foely A of chaptoy one huodred
atwd 1hiny-one, 2% they pertain W lhe proteciion of wetlands.” Viocvard Act. § 3.

Scction ¥ of the Vineyvard Act states, ™ The comitnission may, after notice 1o all
municipaliics which include within their boundanes any parl of the arca of & proposel disteice af
critical planniog concem and after onetiee and publie hearmng . desigoale specile peogcaptiacal
areas an Murha's Vinevaol o districts ol critical planoimg concern.” Theee are three crilcria on
whiel (e Cormnission may rest a DOPC desigoation. 11 aon area meets any one of these ontena,
(e the DOPC desipnation 15 valid, Under the Lrst eriterion. the Commassion may designate as
a DCPC “an arcad which possesscs utique naturdl, historieal, ecoloical, scienti A, ot ultural
resourees of regtonal or statewide significance.”™ Vineyard Agt, 5 & Seciton 8 althe Acl also
stales, “Poomimstion of areas for consideration for desiennion 2= distiners ol cntical placeoy
cenver may be male by the commissiaon ar by & haand of selectmnen, plaoming aed, oard of
bealih, or coeservation commission af any of thee wwes affecied by this act Bar any anca within ot
weidltour ils mtoicipal oundaries.” Purswant to & & of the Act, iE1he Commission designates an
arca A DCIMC, i mwsl specify guidclioes for developraent within 1he THPC bascd on. frer afia,
comsiderations “that the developmend of the district will not resual i undus aater, alr, land ar
noise pllution.™

3 Juosdicieon over Cecan Waters anil Tand Scaward af 1the 1ow Waler Mark

Undeer 4 3 of the Act, the Commission’s jurisdiction extends throoghooe all ot Dukes
Couniy, subjest 10 corlain exeoplions. Pursoant o Gl v, 34, 3 L the seaward boundary of
Dukes County coineides with the maring bowndary of te Comeoaweabl]i. also koown as the
three-mile limit. 1Tma, the Commission’s jurisdiction cxtends over the occin to the hmit af 1he
Commonaenlth®s jurisdiction. There arc three exeeptions 1o this junsdiction, The Grs1 e are
purely poograplngal, ¢ g, the Edigabeth slands and the Indain Comenan Lands within the Towo
o Ayuinnah (Cray Head). By tbeir plain ingwage, these exceplions do not pucporee we withadriw
the agvan waters or land Seaward o the Jow water mark from the Conmodssion ™ jurisdicndn.
The third vxetepiion is for "lands” owied by e Commotsealth, but only 1o the cxtent (hey are
exchuled from 1the responsibilities, duties and powers of the towns. For the reasons discussed
below, this excepleon docs ool inclwle the ocesn waters or the {and underneath these waters.
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The Comirtission’s jurisdiction over the acean waters and submetped lanl unlemeath is
apparent w3 3 of the Vinevard Act. As noted, that scotion suthoriags the Ceomemnisgion 10 adopl
regulations for DUPCs. mcluding fany Uvpe of regolation that may he adopeed by ary cily ot
town’ wnder <l oo 46L& 8 and L o 131, § 40 In Faford v ©ovnveriarion et n {rf
Herrnstrffe, 332 Mass, 194, 206 (20000, the Sopreme Judieial Cower made clear that the auihonty
af cilies and oo wnder fiese ao slatoles extends i “submerged lands seaward of the Jow
walch mark.” ce, Commomyealil tildetands. Specifically, the Coun stated:

The Lewishature has pranted lecal conservation commissians the
authoney 1 act W prevent allerstion of wellands m order 1o
proserve certain wellands vialues. See Gl Lo 40, § 80

€3 0 L2, 8 30, Conzervalion comimissions acting under

€1 L.c. 131, & 40, moay take eopulatory action to prolect, inter alia,
(he reercational value of wotlands, Lenegwist v Conseeviation
Comre st of LDamrdis. sigpra ab 12-130 Cloastal wetlands subpect to
municipal repulation uneder G Lo 131, 8 40, neTuce “uny Dank,
marsh, swamp, meadow, Dal or other lew lood subject to tidal
actism ar cuaslal storm flowage.” Thes. bocal conscrvallon
conmiasion:s are authotized by the Legislatuee 10 protect teerealion
valucs by regubating constiiction on Commoneealth adelands.

Fafard, 432 Mazs, at 205, [nacoerd 13 Scotion & of the Vineyand At That section aumhonses
the Comnnission and corain locid boards ared comnussions 1 nemanale o DCPC for ooy area
within e without s mmecipal boundaries.™ Porsean we GULLoe 4204 1, the seasviand boundary
af cilies and wywns bordering on the open sea caincides with e marine boundais of e
Carmnenweall.

The decision in Woeds Hole, Martfees Fireyard & Norfuoked 55 Awth v Martig's
Finey e Comnin, supro, continns whit 15 apparent from &8 3 and & of the Yineyard Act, e,
that 1he Compnission s Junsdietion and authoriy extend 10 the waters anl lund seaward of the
Iovwe waler mark. To thal case, the Courl epheld the Commission™s aothorly Lo desigoate L
plaan O steamstup awbony™s proposiesd secomd Terry slip (exending bevoond the s sance mark
mio Wineyard Haven Harbor] anad ies prapased repairs wthe cristiong fooey ship ag a
Prevelopment ot Repional Irapact (DRI} uoder § 12 ol e Vinevand Act.

There are, of course, parts of the Vineviod Act that 1ack clanty on the scape of the
Commmissian s mhoriy 1o adopt ROCPCs For ipstanes, & 8 states that the Comomissien sy
Cdesiprmene specific peoaraphical arcas en ddactha’s Ve yand”™ ax DCPCs [emphasis addad).
Linder the prineples of statulory construction, however, these genetal statements cannot
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reasomahly be constmacd as limiations on the Commission's aathonty ad jurisdiction. To the
extent that Two provisions condlct, e genetal kapuage of one seetinn nuest yield o the mone
procise lanenawe of another. fick Managearnt Fovd of fanacd Moedvcal fasen v
Crmmrenseeirer of fos, 407 Maxs, 498, 505 (1PN}, Crocker, 407 Mass, al 80-81 nd. A
penetalized celerence to o Monha®s Vineyard™ sl vield te the more specific satements {1 i
§ 2 ot the Ac thar the Cotenission”s jorisdiction exiends over "the land e walers i e county
of Dukics County,™ which includes watcrs witlun the threesmile hmu {emphasis addedy: (nk in g 3
ol the Act that the Comomission may enact the type aof reguliations for 1TH2PCs that, pursiwsnt 1
Farfard, mane rewo oty submerged Langdys seaaseed of the e water mork™; and (i) in & & of the
At thae the Conmmessien and cectaio towe governroemal bodies may nomuate as a RUPC any
arcas =within . mumicipal oundaries,”™ which extend o the shiee-milc Timit.

The Yincyard Act must also be read to anthotize the designation of arcas scavward of the
loow wiker mtark as DHOPUs bocause it 1s 4 remedial slaiuite that musl be constnicd broadly,
OV Comeradf, #0000 Mass, at 694 and because construing the statutc 1o grant this awthanty is
chsen izl Yo elfegteate the abjectives of 1s framers.” futersesote Fog'e Corp 367 Mass, a0 757
(1973}

The “priocipal subtslontive arcas ol autheriey ol the Coemromssion™ are e desigoation of
DCPCs and 10R]s, and the repolation of development m these designated areas and ol these
projects, Heoods flofo, Merided 3 Fivevord altd Naureckes Stecsdlps Aandl, 380 Mass, a1 T,
The At wus “infendesd to respond {as the General Court could believe) o the threat of
destruction wf the eralogice! and other special values of the vsland through steeply ncreasing
cormunercial devetopments of its fand ane werter resoueees which woudd oot be adeguately
contamod oo repulated mmoerely by actioo that coubd or woold be mitited by M ;mdividual
uans.” Sefeend Propereies, 372 Miss, w1 219 (emphesis acled); seg adees Vineyard Act, £ 1)1

! Nutichly, m e feilders Arroc, of Cume Cend e, v Oaoe Codd Comme . ddd Mase, 724, 726 4 20041, she Count
upheld che validies of @e eewo-wide TR T adagaicd Byt Cape Ol Conoememnann weler el cwcshlogg act, 51 1959, ¢,
T, whigh slose [y resemibles dhe Yineaard Acs. Among e reasons Bor 10 THPC chag the Coud fosnd convins:ng
wak the need "W protcer coastal emlaayients frue nitoegen cuntaniaion, whicls cthreaten - i impact alversely
Jowal and repienal shellizhing inthe embavmenes™ The Counl relied keavily om Lhe fndines in Bametable's Local
Cormprre e e an 4" L")

Turning 1o coacal emhavmenes. the 1LOP explains fhay " |sjkellfish are arundan
i the shalbiw, sheltersd coslal enbaynwends in Bamstably,  Clams, botl sofi-
shelled and Dardshelled, seallaps aand ovsleta 2uls b Souod in e salisater
|.'|:||'|u.:r'|:||:r.|l.'. ulLlng e sl Lot LTS Tiaws e el vated simee b mmad -
LWtk conbary [and] are Dcematicnally senowa od] delseacies. Thoeee are
apprsimatcly &, 1706 acros al shelllish bl ShelDsh resoocces aog 1he basgs of
a1 Irnslitenad erononus pursull 1ixd o rec reacicaal passonee, and o special
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i_learly. these purposes would be trustraned f o cutv or 199w weore aflowed we exiend itk
rexulation bevoned the low water nuark--—us it can weder Fafeed anel GUL e 428 1, wiich
extends the mameoipal bonndasoes 1 the three-male imat-—and yet e Connmisson could Bt use
one of the principal meaens of s slalulory autbonty Lo cepulate hese same arcas. This resalt iz
dirccily cottraey 10 the purpose of preveming damage from actions that “would not be
adequately comained or repulited merely by action that could or would be initinied by the
mdiveduoal towns,” £l The Supreme Judical Conrt, holdine that the designation of a project as a
DR under the Act 1olled the 90-day constrctive approval prerod woder The Suhdivision Concral
Law, reliedd on ihis samee commusn-£ensg reasoning:

[Cr]ower b Toewislature's conclosion that ¢ 831 amd the
CanumEsion were needed becadses “tawns themssives had nod and
would oo bring tregional  sland.wide and Matenide—
considerations e the protcetion of the land and waler of Marba's
Vimevarl” Ghef Propeeties, Dee, sepeg w1 227 we conclude L
the Tepislature dil nol el o enact 4 scheme whereby o local
bovard conld thvcar the comromssion's cegection of o plan Iy simply
Tailang 1o ot withion minely days. We are loath e imputc o the
Legislature a reading that "produces a result that 15 conlrary 1o
common scnse and sound reasen.” Blue Croms of ANTseqchliE iz,
froe v Commnorr g fees, 397 Mass, 474, 677 (1080) ofting 100
Frrapyer v Firliegs, 305 Mass. 51, 33-54 (19400 Tinder 506 1977,
<. B3, rhe commmssion’s review ol all DRI s cemteal to the
cotprehensive realonal scheme., Any construction of Section 81U
that docs not il its lme petiod in sonc circumstances could
retder the commussion's revee™ d nullity. “An micolion b cnagl 9
harren and incEfsctive provision 15 ol hghtly o be imooted o the

Tuitures ob lecnl menus BhellHish eso0rces reguate prstine water quillity
conditicue and ace e camaaics of waler yualily, D3 ceeenl yoaes coataimanatn
ol woasta | waiers hae canzed a declione in harvests; in E99). a tolal i 14 acres
of shellfisl leds seeee elosed 160 harvesting beeaitie of comantianen " e LCP
further explains thad "¢ Jonlansinaticn of ... sall wader embaymiends well hirve
-.|i:'p':|:\.lil.li:||5.; i.|:||.|.1;.|.r:[ tin Ll q_'up.||'l|.|i!'_-.' ol Bbwr coasla) aesuucces Do serve 4% o
spavwring prourd sedd nuesery tor bolh fresheeater and saltw aler speciee.”

Home Brelsferm Avseae, 3d1 3ass, ae TAK. Te uphnbbing e LOPE Nar Ue enuze " Towo a0 arisialile, o
oot eminde ¢ leite Bhal the inlerests protecled by the Cape Cod Commission’s enabling acl. as well s e
Wineyard Act, v Tude ke qualive sel ebos uecaa water st is ase oagsa ot W Uwese reeicac, as well asohe

vanxlinavo aof 1hee Land andemmesh Has water.
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Legislatore” fasuranece Redng Bl v, Comaressianar nf Ins., 350
Mass, 184, 189 (1969, and cases cited.

Crocker, 407 Mass. atl 85.

If the Vincyard Act wore constracd aot o authorize the desiznation of waters and lands
belomy the [ow water moark ns o DOCPC, this would resull in the same ineltectvencss that the
Courl ceconabgd in Cracker because a town could “thveart™ the Commission’s mandate by
repulating vr ot regulatiog, Wiy areas 15l withont the Conmnission's owversight. Inoour
opindon, the ¥Vinevaod Aot camnot be read wa limil the Commizsions sutharicy seadrastically thae
ihe Commission is ill-equipped to sansfy ik saiutory meandale ws pootect the natoral, hislocal,
codlogeign], spienttic. cultural, and other values ot Maitha’s Viacyard trom “beine threatened
and “irreversibly dmaeed by uneooodinated o inappropnate vscs of the land.” Vineyard Acl,
1.

Conclusion

Forthe Moregoiny ceasons, 10 s v oproeon thal the Comnmssion has pathomty W slopl 2
DCPC for an arca scaward of the low wales mark under the Vineyard Ac,

Very truly yours,
Erie A et
Eric W. Wodlibger Sy
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